IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
CATHERI NE M JOYCE : ClVIL ACTI ON
V.
RADI SSON HOTEL PHI LADELPHI A :
NORTHEAST, et al. : NO. 10-cv-3176-JF
VEMORANDUM

Ful lam Sr. J. February 14, 2011

Plaintiff has sued her fornmer enployer and its parent
conpani es, her former supervisor, Jerry Skot, and the managi ng
partner of one of the parent conpanies, WIIiam MNamara, alleging
sex, age, and disability discrimnation in violation of federal and
state law, as well as violations of the Enpl oyee Retirenent |ncone
Security Act (ERISA) with regard to the alleged m shandl i ng of
Plaintiff’s prem um paynents. Defendants have noved for dism ssa
of the state |law and ERI SA cl ai ns agai nst all defendants and the
federal discrimnation clainms against the individual defendants.

Def endants argue first that the ERI SA clai mshoul d be
di sm ssed because Plaintiff has failed to exhaust adm nistrative
renedi es and to state a claimfor which relief can be granted under
ERI SA. Al though Defendants’ exhaustion argunment woul d be better
addressed after further factual devel opnent, | agree that Plaintiff
has failed to neet the pleading standards set forth in Bell

Atlantic Corp. v. Twonbly, 550 U. S. 544, 570 (2007), as she has

failed to allege facts that denonstrate a “facially plausible”



claimfor relief against each defendant.

First, it is unclear what role, if any, each defendant
had in adm nistering Plaintiff’s insurance plan. Second, Plaintiff
represents that she is bringing a claimpursuant to Section
502(a)(3) of ERISA codified at 29 U. S.C. § 1132(a)(3). This
section authorizes injunctive or “other appropriate equitable
relief” for ERISA violations, but Plaintiff does not specify the
type of equitable relief she is seeking, and al so seeks noney
damages, which Section 502(a)(3) does not authorize. See Geat-

Wst Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 210 (2002).

I will, however, grant Plaintiff |leave to file an anmended

conpl aint, which nust (1) specify the provisions of ER SA under
which she is bringing her clains for equitable relief and danmages;
(2) plead facts denonstrating each nanmed defendant’s role in the
adm ni stration of her insurance plan as well as facts supporting a
finding of individual liability on the part of each defendant,
bearing in m nd the bases for individual liability under ERI SA set

forth in Hahnemann University Hospital v. Al Shore, Inc., 514 F.3d

300, 309 (3d Cir. 2008); and (3) specify the type of equitable
relief she is seeking, paying attention to the types of equitable

relief allowed under ERI SA pursuant to Great-Wst Life & Annuity

I nsurance Co., 534 U S at 209-10, 212-14.

As to the claimbrought pursuant to the Pennsyl vani a
Human Rel ati ons Act (PHRA), Defendants argue that because Plaintiff
failed to initiate state adm nistrative proceedings wthin the 180-
day Iimt set forth in the statute, her claimis untinely.

Plaintiff argues that the limtations period should be tolled based



on the continuing violations doctrine or pursuant to the doctrine
of equitable tolling. Because Plaintiff alleges that M. Skot

m srepresented the reason for her termnation, the claimmy
proceed on a theory of equitable tolling, which is better resolved

on a devel oped record. See Gshiver v. lLevin, Fishbein, Sedran &

Berman, 38 F.3d 1380, 1387 (3d Cr. 1994). | wll dismss the PHRA
claimw thout prejudice as to M. MNamara, as Plaintiff has failed
to plead sufficient facts to hold himindividually |iable pursuant
to 43 P.S. 8§ 955(e). Plaintiff may anend her conplaint to include
factual pleadings supporting a finding that M. MNamara acted to
“aid, abet, incite, conpel or coerce the doing of any act declared
by [the PHRA] to be an unlawful discrimnatory practice” within the

meani ng of Section 955(e). C. Dici v. Pennsylvania, 91 F.3d 542,

552-53 (3d Cr. 1996).

Finally, as Plaintiff does not oppose dism ssing the
federal discrimnation clainms against the individual defendants,
that part of the notion will be granted.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
CATHERI NE M JOYCE : ClVIL ACTI ON
V.

RADI SSON HOTEL PHI LADELPHI A :
NORTHEAST, et al. : NO. 10-cv-3176-JF

ORDER

AND NOW this 14th day of February 2011, upon
consideration of Defendants’ Mtion to Dismss Plaintiff’'s
Complaint in Part, and the responses thereto, IT IS ORDERED

That the notion is GRANTED I N PART AND DENI ED I N PART as
fol | ows:

1. Counts I, Il, and Ill are DI SM SSED W TH PREJUDI CE as
to defendants WIIliam McNamara and Jerry Skot ONLY.

2. Count IV is DI SM SSED W THOUT PREJUDI CE as to al
defendants. Plaintiff may file an amended conplaint within 20 days
of the date of this Order in accordance with the guidelines set
forth in the acconpanyi ng Menorandum

3. Count Vis DI SM SSED W THOUT PREJUDI CE as to
defendant WIIliam McNamara ONLY. Plaintiff may file an anended
conplaint within 20 days of the date of this Order in accordance
with the guidelines set forth in the acconpanyi ng Menorandum

4. The notion is DENNED in all other respects.
BY THE COURT:

/s/ John P. Fullam
John P. Fullam Sr. J.




